The insanity defense is a doctrine in the criminal law which excuses from punishment defendants who commit crimes as the result of serious mental illness. However, the sorts of mental illness that qualify for the defense, as well as the causal connection required between the illness and the act, have varied widely across Anglo-American legal history. This thesis argues that historians have not sufficiently considered the role that radicalism and social unrest have played in shaping the defense, and explores the 1800 treason trial of James Hadfield for the attempted assassination of King George III, where government fears of the French Revolution and associated English radicals helped to reshape the insanity defense.
Introduction
On the evening of Thursday, May 15 th , 1800, the mood in the royal government of the Kingdom of Great Britain was already tense. Earlier in the day, King George III had nearly been shot during a review of the Grenadier Guards' field exercises in Hyde Park. One or more of the Guards had loaded proper ammunition instead of blanks into their muskets, a pay clerk standing near the King had been struck with shot, and the possibility of an assassination attempt had yet to be ruled out. Nevertheless, the royal family decided to attend the theater that night, where the company was performing a comedy called She Would and She Would Not and farce titled The Humorist.
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Knowing that the royal family would attend, a large number of the public also attended the play.
Most of the crowd likely wanted to gawk at or cheer for their monarch. One of the men in the audience, James Hadfield, had a different plan. He was wearing a soldier's coat with a pistol concealed underneath and was recognizable by the large scar cut across his face. He had also chosen a seat far to the right side of the theater, with an excellent line of sight to the King's raised box on the left-hand side.
As soon as the King entered the box, Hadfield sprang onto his seat, drew his pistol, and fired two times in the King's direction. 2 Neither the King nor anyone else was hit, and after a moment of shock, audience members grabbed Hadfield and pushed him over the orchestra barrier where he was taken further back into a room below the stage and interrogated. Meanwhile, the plays began in the theater above, and the audience sang multiple renditions of "God Save the King" after each. Once the theater emptied out, officials swept it for evidence of the ammunition Hadfield had fired. Other officials continued examining witnesses below the stage before committing Hadfield to jail to await trial on a charge of high treason. 3 The decision to charge Hadfield with treason, instead of charging him with a misdemeanor for shooting randomly or confining him to insane asylum immediately, had consequences. As a result of laws passed by Parliament, treason defendants possessed special rights, including the right to an attorney and a period in which to plan a defense strategy. 4 Without these rights, Hadfield may have been hanged within the week. Instead, Hadfield had the assistance of skilled counsel when he was tried by a jury on June 26 th , 1800 in the highest criminal court in England. His defense was able to defeat the clear evidence of the government (no one disputed that Hadfield was the shooter) and win an acquittal by reason of insanity.
To understand the developments in the law of insanity as a result of Hadfield's case, the context of the trial must be understood. Hadfield was not just a single a man with apocalyptic religious beliefs who had attempted to assassinate the head of state. He appeared to government officials to be part of a wave of English radicalism inspired by the French Revolution. Much of this radicalism took explicitly religious and apocalyptic forms. Concerned about Hadfield's motives, the King's Privy Council held a special session to inquire about his political and religious affiliations and gathered some evidence that
Hadfield associated with political radicals. Other evidence held by the government suggested a plot to kill the King as well, though some of it had no obvious relation to their prisoner. Thus, the government did not view Hadfield as a minor threat.
Hadfield's beliefs were not the end of his connection to the French Revolution. His alleged insanity stemmed directly from a visible wound in his head that he had sustained in combat against
French forces in Europe during the Revolutionary wars. Hadfield's defense exploited this second 2 Ibid.
3 Ibid.
4 "An Act for regulateing of Tryals in Cases of Treason and Misprision of Treason," 7 Will. 3, c. 3 (1695) ; "An Act for improving the Union of the Two Kingdoms," 7 Ann., c. 21 (1708). HeinOnline, Statutes of the Realm Collection.
connection to portray him as a loyal soldier merely suffering delusions as a result of wounds received in his service and certainly not a threat to the social order.
Despite the rich picture that is gathered from a brief glance at this episode, few scholars have examined the social context of the Hadfield trial or the social history of the insanity defense more broadly. The defense has been shaped not just through the evolution of philosophy, medicine, and the law, but in the context of social unrest. I argue that the government's continuing fears of Hadfield's possible connections to a radical plot foreclosed the possibility that the government would agree to treat Hadfield as insane instead of taking him to trial. As a result, the defense had to introduce a radical innovation into the law of insanity to spare his life. This innovation, the introduction of delusion as a source of insanity, continues to play a role in politically-charged insanity cases today.
Historiography
In a recent article, Catherine Evans used the phrase "forensic psychiatry studies" to describe "an interdisciplinary field" consisting of "[s]cholars working on criminal insanity, or on the wider themes of mental incapacity or mental condition defences, often rang[ing] widely in training and approach, from jurisprudence to history, sociology to literature." 5 Scholars working in these fields focus specifically on legal, medical or cultural developments in the law of insanity. Evans credited criminologist Nigel Walker with writing one of the two foundational texts of forensic psychiatry studies, and in particular with writing the first English history in the field in 1967. 6 Evans wrote that
Walker is not really "invested … in excavating the cultural and intellectual history of criminal insanity and responsibility," but that he had "a commitment to peering behind the façade of law reports." 7 Though Walker uses statistics to move beyond the famous cases, his is still a largely legal history, mostly concerned with the evolution of the law itself and not particularly focused on context. Joel Peter Eigen, another prominent author in the field, attempted to refute Foucault's specific thesis while retaining his focus on power and authority in medicine, and argued that the increasing prominence of psychiatric testimony, in fact, reflected an increased awareness of mental conditions on behalf of defendants and judges, which resulted in increased demand for psychiatric opinions. 9 In one of the most recent works on the English insanity defense, Dana Rabin adopted an explicitly Foucaultinfluenced thesis, arguing that the increase in insanity pleas in the eighteenth century "accompanied the elaboration and amplification of a wider set of mental excuses … includ[ing] various mental states that ranged from delirium to confusion. Inside the courtroom the language of excuse reshaped crimes and punishments, signaling a shift in the age-old negotiation of mitigation. Outside the courtroom, the language of the mind reflected society's preoccupation with questions of sensibility, responsibility, and the self." 10 Medical and cultural questions, in other words, played leading roles in the evolution of the insanity defense.
In 1985, Richard Moran argued that "[m]ost prior analyses of the case of James Hadfield have focused almost exclusively on its legal and medical aspects …. No one has sought to explore the social and historical context in which the special verdict of insanity originated." Moran contended that historians and legal scholars could better understand the evolution of the insanity defense by understanding the particular political and social circumstances surrounding its evolution. have influenced the Hadfield trial, but that impact is merely one sub-point in his argument. As a result, he did not fully consider how the Revolution and associated radicalism shaped the views of the government and the resulting changes in the law, the topics that this paper focuses on. The cultural turn appears unequipped to answer this more politically-focused question.
For example, one recent article by Neil Ramsey purportedly focusing on the political chaos surrounding the trial of Hadfield primarily described the manner in which these developments resonated in the culture of "sentiment" common in the late eighteenth century. 12 As a result of this cultural focus, Ramsey overlooked most of the primary sources available for the legal proceedings, including all internal prosecution records, causing him to discount the continuing concern shown in these documents for Hadfield's potential connection to a conspiracy and to rely entirely on other authors for conclusions about the long-term impact of Hadfield's case.
Another recent contribution by Steve Poole did specifically discuss the prosecution's fear of radicalism, but devoted only six pages to Hadfield's case as part of his argument that "assaults against the monarch are most usefully understood within the cultural discourse of petitioning," another cultural argument. 13 The impact of the prosecution's fear on the development of the actual law of insanity was not analyzed by either Ramsey or Poole. Answering the unsolved questions raised by Moran will contribute to a social history of the insanity defense, which is a necessary complement to medical, cultural and legal histories. Revolution "British reformers and radicals had political arguments intellectually superior to those of their persecutors, and … that they were moderate and constitutional with only a few eccentric hotheads seeking violent, revolutionary change."
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However, scholars in the middle twentieth century, including E. P. Thompson, emphasized the radical demands made by at least some of those inspired by the Revolution and suggested that "radicalism was by no means always as moderate and constitutionally minded as the Whig interpretation suggested." 16 Hadfield was no Whig moderate, but how many radicals could he have claimed as fellows? The importance of radicalism to Hadfield's trial is shaped by the answer to that question.
In 1963 Thompson argued that the same "depth and intensity" of protest that alarmed the government was "commonly underestimated" by historians. 21 A companion to increasing democratic tendencies among the non-property owning class was an increase in millenarian cults. Richard Brothers, for instance, drew a large enough following with prophecies that "'the proud and lofty shall be humbled … but the righteous and poor shall flourish on the ruins of the wicked'" that he was imprisoned as a lunatic by the English government in 1795.
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The public reform organizations such as the LCS were finally crushed in late 1795 when view of the King, it was unlikely that he would get this treatment. A public hanging was more probable.
It is in this context that we can see how radicalism played an important role in the trial of James
Hadfield. Contrary to the emphases of the scholars of the cultural turn, pre-trial records of the prosecution in Hadfield's case show that the government, far from viewing Hadfield only symbolically, continued to view him as part of a threat to the existing order. It was in reaction to this strongly and genuinely perceived threat of revolution, not only against the culture of sentiment and emotion, that the trial unfolded. I argue that the prosecution's concern about a radical plot forced the defense to introduce a novel legal element into the law of insanity, an element with a perennially controversial role in assassination trials. This view of the role of social conflict in changing the insanity defense also assists the reader in more fully understanding more recent changes to the defense as well.
I begin by demonstrating, with internal prosecution records, that fear of a radical plot did not die down in the days immediately following the attack. Unlike the U.S. legal system, the English legal system has long maintained a bifurcation between legal professionals who argue before the courts, barristers, and those who manage the business of representation, solicitors. 28 The Treasury Solicitor kept the prosecution file and informed the barristers of the facts in a case prosecuted by the Crown. Hadfield's prosecution, form the basis for discerning the government's views on the case.
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Next, I demonstrate that because of the continued fear on behalf of the prosecution, the defense could not hope for government mercy, and instead had to introduce a radical new doctrine to spare Hadfield's life. The defense team's decisions can be viewed from two sources: two defense records that were entered into the Treasury Solicitor's files, and the transcript of the trial. While the laws that governed treason trials did not require the prosecution to share its witness list with the defense, this was apparently the standard practice. For instance, one contemporary news report quoted the Attorney General asking the court for an order to send a copy of the list of witnesses to be called against Hadfield along with copies of the indictment and the list potential jurors, which were legally required to be turned over. The senior law officer for the Crown described this as the "usual course." , over a week after the shooting. Lock explained that she was Truelock's former landlord, and recounted a number of politically questionable attitudes he had expressed. On one occasion, she said, he "complained of the high price of provisions and said it was owing to the king and government,"
including Prime Minister William Pitt the Younger, "who were a bunch of thieves." Truelock followed up this inflammatory statement by claiming that "about May or June the king would be assassinated and that we should have no more kings to reign at all" after that.
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As the Privy Council testimony neared its end, the government's prosecutors, including Joseph White, met to hash out the indictment they would file against Hadfield. 43 He had been initially held for a case of high treason, but prosecutors could have decided to withdraw this charge from the formal indictment before trial. Nevertheless, after hearing evidence about his possible radical politics as well 44 Hadfield himself claimed that he brought firearms to the theater only to shoot around the King in order to commit suicide by an angry crowd -an admission that could have supported either a misdemeanor charge or a commitment to an asylum, especially considering that other witnesses testified that his desire to die also had a religious dimension. 45 The government, however, evidently credited the testimony of other theater witnesses that Hadfield had taken direct, steady aim at the King and concluded that Hadfield was not legally insane. 46 Moreover, they were clearly influenced by fears of his possible association with radicals. 
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This continued search for information demonstrates that, far from ruling out the possibility of a radical plot early on, the government continued to have fears about that potential up until the trial. This continuing concern is also demonstrated by a brief for the Attorney General prepared by Treasury Solicitor White, which emphasized witnesses "not necessary for proving the indictment, yet it seems 44 Moran, "Origin of Insanity," 493.
45 Deposition of James Hadfield, TNA TS 11/223/937/1, p 46-52. Many witnesses to Hadfield's behavior before and after the shooting told investigators that Hadfield claimed he had received a great task from his maker or similar millenarian language, utterances which support an interpretation of the shooting as either religious insanity or as an assassination. For example, one witness records Hadfield saying something like "this is not the worst that is brewing" immediately after the proper it should be stated for the information of the counsel for the prosecutor."
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While the Crown's presentation at trial focused little on evidence tying Hadfield to subversion, this supplemental brief was full of such material. Evidently, Treasury Solicitor White and investigators believed it was important for the prosecutors who would argue the case in court to know about
Hadfield's possible radicalism, even though it was not necessary to convict and hang him. The brief contains the examination of Bannister Truelock, his wife, father, and former landlady. It also includes several acquaintances speaking about Truelock's character and the testimony of the constable sent to apprehend Truelock and bring him to the Duke of Portland's office. 49 The brief also contains two witnesses tending to show a wider conspiracy to assassinate the King. Harriet Rowed, the landlady of a bar, told Crown investigators that she witnessed two men making a toast to the proposition "may he be in his coffin before the morning." She specified that the men did not look like soldiers, suggesting that her examiner might have been trying to determine if the men could have been among the Guards during the incident in Hyde Park where the King was nearly shot.
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Charles Jackson likewise told investigators of an encounter he had with a man named Whitcombe in a bar the day of the shooting. When Whitcombe learned of the shooting in Hyde Park, he exclaimed "what does that signify [,] there will be more shots than that," and described the King as "one of the most covetous men in the world." Whitcombe then spoke with one Smith, a shoemaker, whom
Jackson described as "a violent Democrat." Smith was one of the men rounded up in the aftermath of the shooting, but he was released after informing on Whitcombe. 51 The inclusion of these accounts in a report to the chief law officers of the Crown, despite their acknowledged irrelevance to proving
Hadfield's guilt, along with the continuing search for new evidence about the political beliefs of the two men, show that the potential for a revolutionary plot remained firmly on the minds of the government officials involved.
The Defense Response
In light of the undiminished fear by the prosecution of a political plot to kill the King and overthrow the government, as well as the evidence of his client's considered plan to shoot at the King, 48 Supplementary Evidence Brief, pg. 1, TNA TS 11/223/937/2, p 1. 49 Supplementary Evidence Brief, 8, [12] [13] [14] [15] TNA TS 11/223/937/2, 8, [12] [13] [14] [15] Supplementary Evidence Brief, pg. 7, TNA TS 11/223/937/2, p 7.
51 Supplementary Evidence Brief, pg. 9, TNA TS 11/223/937/2, p 9.
Hadfield's chief counsel had no choice but to introduce a radical innovation into the law of insanity. hearing, an offer the lawyers accepted. 57 Erskine's mission in light of the case against Hadfield was to introduce a theory of insanity that would remove his client from criminal jeopardy. As a factual brief prepared for Mr. Erskine bluntly stated, "the only defence that can be made for this unhappy defendant is that of insanity." 58 In this task, however, Erskine was faced with a serious challenge: by the terms of the law insanity at the time of the trial, Hadfield was not insane at the time he committed the offense.
After all, the government had witnesses, including Hadfield, suggesting that he was not having a fit on the day of the shooting, that he formulated a conscious plan, buying gunpowder, making ammunition and sitting in an advantageous spot in the theater. Government witnesses also agreed that Hadfield appeared to have shot directly at the King, not around him, as Hadfield claimed.
Though the judge-developed common law of insanity at the time was not precise, swinging between a requirement of that a defendant have a "total deprivation of memory and understanding,"
and a requirement that the accused have the level of understanding of a child, the facts in Hadfield's case showed that he had an awareness of the nature of the act, and under the law of the time, that he thus had his sanity. As Walker notes, "not only had he planned it in a more or less rational way, but his very objective -to be executed for treason [instead of taking his own life] -showed that he appreciated its probable consequences." 59 If a jury concluded that he had attempted to hit the King, in addition to the other evidence of a plan to which Hadfield admitted, this was enough to execute him.
Instead, Erskine found a way around the old test. As Walker argued, he "resorted to a most skillful tactic. First he undermined the established test by arguing that it could not mean what it said." 60 "If a total deprivation of memory was intended … to be taken in the literal sense of the words," Erskine argued to the jury, "then no such madness ever existed in the world." Instead, he claimed, the test elaborated by the classic common law jurists had to be understood differently. Rather, he told the jury and justices, the true element of insanity is delusion, where "the premises from which [the insane]
reason, when within the range of the malady, are uniformly false." In these cases, Erskine claimed, an individual might well have a well thought out plan, yet because the plan is swayed by a strong delusion, 
Conclusion
The royal government and public maintained fears of Hadfield's potential involvement in a revolutionary plot for a much longer amount of time than previous scholars have noted. Equally unnoticed, this continued fear likely played a role in forcing Erskine to interject the issue of delusion into the law of insanity. While the consequences of this innovation have been studied before, what has been less widely recognized is the extent to which its introduction was the result of fears of radicalism.
In this way, late eighteenth-century English radicalism helped to introduce delusion into the insanity defense, still one of its most controversial aspects today.
The question of delusion also colored the case that created the most influential set of rules for judging criminal insanity in the Anglo-American world. On January 20 th , 1843, Scottish woodcutter Daniel M'Naghten shot and killed the private secretary to Prime Minister Robert Peel. M'Naghten's attorney argued he had delusions of persecution that compelled him "to commit crimes for which morally he cannot be held responsible." The jury acquitted M'Naghten. While Hadfield's case is legally important for the arguments of counsel and the subsequent reaction of Parliament, discussed below, M'Naghten's is important because of the reaction of the judges. In the ensuing public reaction to the acquittal, the House of Lords put several answers to English judges as to the current state of the law of insanity. The resulting responses, which came to be known as the "M'Naghten rules," provided that, as
Walker sums it up, "if the insanity of the accused is limited to a delusion, the only a delusion which, if 
